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Junior bar point of view: the future of the independent referral bar 

 

The Changing Face of the Referral Bar – Louisa Nye, Chair of the Young 

Barristers’ Committee of the Bar Council of England and Wales1 

 

The face of the independent referral Bar is always changing. I can particularly note this while typing a 

paper in London, which will then be sent electronically in an instant to e-mail recipients in Edinburgh, 

Belfast and Cape Town, before being available on-line (on the day of the Conference) to readers across 

the globe. I am part of the generation that grew up with typing being as much of a day-to-day skill as 

learning good spelling and grammar. The generation of Windows 95, Apple computers, laptops and 

smart phones. This has changed our working practices in two respects; it has made us more mobile 

and it has made us more global in our reach. 

This has an impact on junior lawyers in various ways; it impacts our own working practices and 

environments, it impacts on the areas of law that we can practice in, it impacts on who our clients are, 

and it impacts on our courts.  

Change is happening rapidly across the world and the pace has been accelerated by the internet and 

the ease of communication. The changes that are happening are, in my view, felt most by the junior 

Bars across the world as we are the practitioners who, having adapted to current changes, will meet 

further changes in the future. The junior Bars have to be more adaptable, innovative and fearlessly 

independent than ever before. 

 

Changing working practices 

In England and Wales the traditional working pattern for barristers has been the arrangement of 

chambers. A group of barristers, while independent and self-employed, who operate from the same 

premises and share resources so as to reduce overheads. The common overheads will include the 

cost of the premises, the salaries of the clerks and support staff, electricity, telephony and other 

utilities costs. The modern set of chambers may have a chief executive or chambers administrator, 

who acts alongside the senior clerk and helps to determine the chambers’ brand and the direction of 

travel for marketing purposes.  

The other advantage of the chambers system is the collegiality that it can give. The Bar, in particular 

at the junior end, can be a very lonely profession. Being in a set of chambers can offer professional 

                                                           
1 This paper is the author’s own work and a reflection of her views only. Thanks are expressed to Onyeka 
Onyekwelu and Sarah-Jane Bennett at the Bar Council, who have assisted with fact checking this paper. 
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support, and also gives more junior practitioners the chance to discuss legal, procedural, professional 

or ethical issues with those who are more experienced. 

There have been various changes over the past decade or so which have caused this traditional 

arrangement to change or to evolve. 

The increased use of IT resources now makes it easier for barristers to work remotely. E-mail means 

that the solicitor, clerk or client can contact a barrister at any time of day or night whether they are 

at home or in the office. Further instructions or information can be sent to a barrister as they are 

about to walk through the courtroom door. The vast majority of cases conducted by junior barristers 

in England and Wales will not have a solicitor present at all, as the cost of a solicitor attending in 

addition is prohibitive for most litigants dealing with lesser value cases.  

Remote desktop facilities also mean that barristers can access their documents and electronic diaries 

from any laptop computer. All that is required is an internet connection. The days of having a ‘sick 

day’ and being unable to work have gone; even a conference paper can be typed and references added 

while drinking hot cold-remedy sitting under a blanket on a sofa! 

Indeed, some barristers have left the ‘physical confines’ of chambers altogether, with sets being set up 

on the basis of mutual clerking and conference facilities, but barristers conducting all of their work 

remotely, either at home or in libraries. Libraries have also started to lose their relevance. Online 

resources allow for law reports, commentary and textbooks to be readily accessible 24 hours a day 7 

days a week through IP recognition or password protected sites.  

The justification for the use of chambers to reduce overheads is now challenged by changed working 

practices. 

While these changes may be manageable and appropriate for those with more experience at the Bar, 

I question whether this remoteness is having a negative effect on the junior end of the profession. As 

noted above, one of the benefits of being in chambers is collegiality. If there is a disparate profession 

working from home or remotely across the country, then there is a danger that such collegiality is 

lost. Recent research2 by the Bar Council of England and Wales, and supported by the Inns of Court, 

noted that social support is highly protective and crucial for resilience. It notes the importance of 

mentoring and leadership as sources of support. I would question whether it will be as easy or 

practicable to offer mentoring and social support if individuals are not working in the same location, 

or do not feel that they have a locational nexus where they can receive the professional support that 

they need from other barristers. I would suggest that this difficulty is more likely to affect those who 

are newer to the profession and so have not had the same length of time to establish professional 

support networks. 

That said, it is important to note that collegiality will not only be found in chambers. Most members 

of the Northern Irish Bar work through the Bar Library which supplies office accommodation, 

informational technology, reception and meeting facilities. It also provides research and information 

services exclusively to its members. 

The other noticeable impact that technology can have on barristers is that working can be 24 hours 7 

days a week. It is difficult to ensure that time is taken to ‘switch off’ from work. Such time away from 

work can, counter-intuitively, make a barrister more productive. Cups of coffee and all-nighters may 

                                                           
2 Wellbeing at the Bar:  A Resilience Framework Assessment by Positive April 2015 
http://www.barcouncil.org.uk/media/348371/wellbeing_at_the_bar_report_april_2015__final_.pdf  

http://www.barcouncil.org.uk/media/348371/wellbeing_at_the_bar_report_april_2015__final_.pdf
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seem productive, but taking breaks from work for cognitive renewal may be more effective. When 

correspondence was by letter, or even by fax, the recipient would have time to reflect on a response 

and then consider it before sending it, by which time the original sender may already have reflected 

on their position. The ‘technology’ of the time meant that more time was available for reflection and 

consideration. In the modern era of e-mails and smart phones, responses are sometimes immediate 

and ill-considered. There is a greater pressure to respond to correspondence straight-away. And the 

e-mail that identifies a particular urgency or difficulty with a case is hard to ignore, even if it is received 

at 23.00 or midnight.  

By noting these problems I do not seek to suggest that the disadvantages of technology outweigh the 

benefits, but simply to note that just because certain practices may have become ‘out-dated’ does not 

mean that they lack value. Similarly, just because we can work more easily and are more accessible via 

technology, this does not necessarily mean we should work at all hours and should allow ourselves to 

be accessible 24/7. The challenge for the junior Bar as a referral profession is to balance the benefits 

that new technology can bring with the potential drawbacks. 

Since 1990, barristers in England and Wales have been able to work as sole practitioners, although the 

ability to do so is limited to those with three years post-qualified experience. In 2013 only 4% of the 

practising self-employed Bar in England and Wales were sole practitioners. The largest number of sole 

practitioners were in the 34-44-year-old age bracket.3 In 2014 out of 12,709 practising self-employed 

barristers, 498 were sole practitioners.4 The advantages of being in sole practice include the reduction 

in costs and the freedom from the constraints and politics of being in chambers. However, it is noted 

that the disadvantages include the lack of support to expand a practice, administrative burdens, and 

isolation from others.  

In November 2014, the regulatory position in England and Wales changed further with barristers being 

able to set up entities with other lawyers; i.e. not just sets of chambers. From 5 January 2015 the Bar 

Standards Board began accepting applications from those wishing to set up entities. Such entities could 

be companies, partnerships or limited liability partnerships (LLPs). As of 6 April 2016 the Bar Standards 

Board has authorised 51 new entities in England and Wales. 

Further the Bar Standards Board’s application to the Legal Services Board to be the licensing 

authorities for alternative business structures (ABSs) has recently been approved. ABSs can be entities 

with non-lawyer owners and managers. The Bar Standards Board hopes to start receiving ABS 

applications in October 2016, once the Lord Chancellor has approved the designation and necessary 

secondary legislation is in place. 

Entities and ABSs might arguably remove the external “referral” of instructions, but it is not a 

necessary concomitant that barristers within such organisations could not continue to operate with 

ethical independence on a referral basis. In my view it is arguable that the referral nature of the Bar 

can continue in such organisations.  

Similarly, entities and ABSs cannot be met with this same concerns or criticism regarding collegiality 

as expressed above. But I would question whether something is lost by not working within a strong 

cohort of lawyers from whom advice and experience can be drawn. One of the strong advantages of 

the chambers system is that while we are self-employed, we can still run ideas past other members of 

                                                           
3 See Figure 29 of the Bar Barometer trends in the profile of the Bar 2013 
https://www.barstandardsboard.org.uk/media/1599997/bsb_barometer_report_112pp_june_13.pdf  
4 See https://www.barstandardsboard.org.uk/media/1662678/practising_bar_table.pdf  

https://www.barstandardsboard.org.uk/media/1599997/bsb_barometer_report_112pp_june_13.pdf
https://www.barstandardsboard.org.uk/media/1662678/practising_bar_table.pdf
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chambers, or touch base with a more senior and experienced barrister to ensure that a point has not 

been missed. Working with other barristers enables us to develop our understanding of the law and 

progress. Perhaps the converse is true; that lawyers can learn more from working with other 

professionals?  

Other disadvantages of entities are that arguably there is less flexibility than under the chambers model 

which provides for greater independence and where issues with conflicts are less problematic, given 

all the barristers are self-employed and independent. 

A comparison can be made to the approach adopted in other jurisdictions. The German Federal Bar 

and the French Conseil National des Barreux have opposed such structures, favouring traditional 

lawyer owned law firms. This can be contrasted by the position in Australia, where modern legal entity 

structures have had a positive reception in New South Wales, because of the ability of Incorporated 

Legal Practices to efficiently raise capital and market other services. 

For the young Bar in England and Wales there are new opportunities opening up for working in 

different environments and in different ways. From my conversations with young barristers I wonder 

whether these opportunities will actually be grasped upon, or whether we will see the same trend as 

with sole practitioners; that the more established barristers adopt the new working practices, but the 

young stick to the tried and tested methods that offer them the most support professionally. 

 

Changing areas of law 

Technology brings with it the opportunity to work globally with ease; it is no longer necessary for the 

‘average’ lawyer to limit their legal practice to one country.  

While the extent of a country can still be drawn as a matter of physical geography, legal jurisdictions 

can extend well beyond those physical boundaries. Parties can choose a particular law or a particular 

forum. Individuals travel around the world more than ever before, increasing the likelihood of cross-

border legal disputes. Such cross-border work is not limited to the fields of commerce and banking, 

but extends to family law, criminal law, basic contract law, and even personal injury law. The cases of 

tomorrow and next year are more likely to contain international elements and the junior Bar has to 

be ready to address that new law and tackle conflict of laws issues.  

From 2013 to 2014 the international earnings of self-employed barristers rose from £21.2m to 

£25.3m.5 The fact that 12% of practitioners in England and Wales have an international practice reflects 

the capacity for growth on a global scale for the young Bar.6 The referral Bar of England and Wales, 

and the other referral Bars of the world, are no longer limited to simply taking instructions from 

individuals and companies in their own nations or jurisdictions.  

Not only are pre-existing areas of law being affected by technology and globalisation; new areas of law 

are emerging. The law of privacy is having to develop and keep pace with the ease with which 

information can be shared globally. The “right to be forgotten” is a new concept that has been 

                                                           
5 These figures are gross figures and are limited to earnings from services provided to international clients 
based outside the UK.  
6 International Barrister Earnings Report by Bar Mutual Indemnity Fund November 2015 
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discussed and developed in the European Union7 and in Argentina. The impact of such a new right on 

the laws of privacy and the right to freedom of expression, added to its potential international reach, 

provides a new area of law which will have to be carefully developed. Well publicised cyber hacks of 

global companies such as Sony, or the accessing of individuals’ photographs from the iCloud, or the 

dissemination of information through websites such as WikiLeaks cause new questions as to the extent 

of criminal liability and the protection afforded by defamation laws.  

There is also the question of accountability, which has yet to be fully explored. Facebook, WhatsApp 

and Twitter operate on a global scale. There has been suggestion that terrorists use the WhatsApp 

messaging service to contact one another; although at the time of writing I believe this allegation has 

yet to be substantively confirmed. The recent case where the FBI were unable to break the encryption 

on an iPhone shows the sensitives that can arise as authorities try to tackle the new technologies that 

are being used worldwide. Technology does not exist as an absolutely good or absolutely bad tool; it 

is susceptible to mis-use in a way that can, and arguably should, give rise to civil or criminal liability in 

certain circumstances. Issues concerning surveillance and phone-tapping also raise questions as to 

nations’ sovereignty and how international public law rights should or should not be protected.  The 

need for the law to keep pace with these changes requires barristers across the globe to come up 

with new and novel arguments.  

The way that existing cases are conducted has also changed with the increase in the use of technology 

in giving evidence. Forensics and DNA analysis have changed the way that serious criminal cases are 

determined. Computers and laptops are now seized to determine and analyse the information on 

them. Discovery of evidence in most cases is more commonly by a search of a computer hard-drive 

than the recovery of physical evidence. Any competent barrister has to be capable of explaining such 

electronic or technical evidence to a judge or jury so that it is comprehensible. A barrister has to 

remain ‘ahead of the curve’.  

These developments provide exciting new avenues and opportunities for young barristers who can 

develop and learn new areas of practice and specialism. So long as these areas are developing it is 

difficult to see a future where a specialist advocate will not be needed. 

 

Changing clients 

The traditional model for instructing barristers in England and Wales has been via a solicitor. There 

are two discrete branches of the lawyer’s profession; solicitors and barristers. The barristers will 

receive their instructions though solicitors; the core principle of being a referral Bar. 

In addition to referrals from solicitors, barrister can work on a licensed access basis. This is where 

professionals that have an identifiable area of expertise or experience apply to the Bar Standards Board 

to be licensed to instruct barristers directly. Pilot schemes for licensed professional access began in 

1999. The professions that commonly use this approach include tax specialists, architects, accountants, 

and surveyors. The intention is that only those who possess the necessary skills and knowledge to do 

so are in a position to refer to the expertise of a barrister without the intervention of a solicitor. 

These arrangements therefore support and ensure that the Bar remains a referral profession. 

                                                           
7 Proposal for a Regulation of the European Parliament and of the Council on the protection of individuals with 
regard to the processing of personal data and on the free movement of such data (General Data Protection 
Regulation) 2012/0011 (COD); Article 17 – right to be forgotten and to erasure. 
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However, the public no longer has to rely on solicitors or other professionals to point them in the 

right direction. It is common for clients to look up the law that might be applicable to their case on 

websites; whether these be government websites, google searches, charities or other organisations 

that provide legal information, or even Wikipedia. Further the advent of the internet, and chambers 

having websites, has enabled clients to look up barristers on-line directly without a solicitor’s 

intervention. A client can see a picture of who their barrister is, their qualifications, their expertise 

and their past cases within a minute of doing an online search.8  

From 6 July 2004 the rules governing access to the Bar were relaxed to allow a greater degree of 

public access to barristers. This means that a litigant can directly instruct a barrister without having to 

go via a solicitor or another professional. It is arguable that in this area it is simply incorrect to call the 

Bar a referral profession. 

In England and Wales, the recent cuts to legal aid9 mean that individuals are less likely to get financial 

assistance from the government in relation to civil cases. This means that litigants are having to spend 

their own money on legal assistance. As with any market, this puts pressures on litigators and 

barristers to be cheaper, and litigants are choosing where to spend their money. In such a market 

being a direct access barrister obviously assists. If a litigant chooses to spend their money on one 

professional, rather than two, the Bar would prefer that money be spent on a barrister in appropriate 

cases. This is not for entirely self-serving reasons. A barrister can provide specialist advice or advocacy 

services which a solicitor may be unable to do. It is also noticeable in England and Wales that the 

hourly rates of barristers are anecdotally less than their solicitor counterparts. For junior barristers 

public access work is an obviously beneficial work-stream.  

There are, however, disadvantages to providing advice and advocacy services directly to a litigant. A 

clear line has to be maintained between services which are those of a specialist advocate, and those 

services which fall within the scope of litigation. The clarity of this line is unlikely to be clear or obvious 

to most lay people. Most barristers are not trained in litigation and therefore are not experienced in 

dealing with correspondence and other day-to-day matters involved in a case. In 2015, 159 barristers 

undertook specific training for litigation extensions to their practising certificates. Barristers usually 

do not have the necessary administrative support that litigation work generally requires. This does not 

mean that barristers cannot maintain a strong direct access practice, but that they have to be very 

clear with their clients as to the extent of the services that they are offering. 

Perhaps more importantly is the issue of independence. One of the cornerstones of the referral Bar, 

to my mind, is the fact that a barrister can stand back from a case and offer an impartial and 

independent assessment of the merits and prospects of a case. This detachment is sometimes seen by 

the media or the public as an ‘aloofness’ or stand-offish nature, which can be seen as elitism. However, 

in truth, it is an advocate doing their job and ensuring that they see their clients’ cases through trained 

objective eyes, so as to be able to give their client the best advice possible. It also enables the Bar to 

actively maintain its duty to the Court and seeing justice done, rather than acting with partiality. In 

carrying out direct access work a barrister has to maintain this independence, while directly 

representing their client’s interests. This is arguably more challenging when there is no additional 

professional between barrister and client. 

                                                           
8 I can note that there has been more than one occasion where I have arrived at court and a client has 
commented on my musical interests (as noted on my chambers web-profile) more than my legal experience. 
9 Legal Aid, Sentencing and Punishment of Offenders Act 2012 
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The judiciary in England and Wales are trying to encourage ‘unbundled’ legal services;10 i.e. lawyers 

giving fixed prices for individual aspects of work, rather than working on a retainer for the entirety of 

the case, as is more commonly the norm.11 This is arguably the exact way that the referral Bar usually 

works; taking on discrete aspects of a case at a time, often for a pre-agreed fee. As specialist legal 

service providers it is arguable that this is exactly the opportunity that the young Bar needs. The 

promotion of ‘unbundled’ legal services fits well with the continuation of a specialist advocacy and 

advisory profession. 

One of the challenges currently facing the young Bar of England and Wales is to maintain their 

independence and expertise in this changing legal market. 

 

Changing courts 

Technological developments are also driving a judicial desire in England and Wales to make courts 

‘paperless’. There are understandable reasons why this would be a good thing: paperless courts require 

less space for storage and therefore reduce the extent of the Court estate; bundles can be quickly 

navigated by page number or other search facilities; in criminal cases, in particular, it ensures that both 

parties are clear as to the evidence that has been filed and served; and not least barristers can be saved 

back pain from carrying heavy bags or dragging wheelie bags behind them to and from court.  

However, there are levels to which technology can be used effectively, and levels beyond which it 

takes over and replaces the pre-existing system. I remain to be convinced that the English and Welsh 

legal system needs an entire overhaul so as to become a system entirely dependent on judgment by 

algorithm or a conciliatory and inquisitorial system, rather than an adversarial one. There is a danger 

that changes driven by technological advancement will cause us to lose valuable aspects of our justice 

system which have developed since the twelfth and thirteenth centuries. 

In the criminal courts in England and Wales there is a current judicial-led initiative called “Better Case 

Management” (“BCM”), which is designed to operate digitally. This is part of the implementation of Sir 

Brian Leveson’s report Review of Efficiency in Criminal Proceedings.12 

To speed up proceedings in the Crown Court in England and Wales there are now Plea and Trial 

Preparation Hearings (“PTPH”). In advance of hearings a PTPH form is to be completed digitally. There 

is also a Digital Case System (“DCS”), which is a web-based digital Crown Court file which can be 

accessed by the judiciary, defence and prosecution in court. The system allows the parties and other 

participants to upload, access, annotate, make notes and present cases in the courtroom digitally. This, 

understandably, requires Wi-Fi to be operational in the court building and for users to have sufficiently 

up-to-date browsers on their computers. The intention is that when DCS is fully rolled out there will 

be no paper files in the Crown Court. 

BCM was fully implemented from 5 January 2016. It is therefore in the very early stages of 

implementation. So far users have found it impressive, and the DCS has been acknowledged as an 

excellent system which is easy to use. There is optical character recognition, which can be used to 

                                                           
10 Civil Courts Structure Review: Interim Report by Lord Justice Briggs December 2015 
https://www.judiciary.gov.uk/wp-content/uploads/2016/01/ccsr-interim-report-dec-15-final1.pdf  
11 Fixed Costs – The Time Has Come. IPA Annual Lecture by Lord Justice Jackson 28 January 2016 
https://www.judiciary.gov.uk/wp-content/uploads/2016/01/fixedcostslecture-1.pdf  
12 https://www.judiciary.gov.uk/wp-content/uploads/2015/01/review-of-efficiency-in-criminal-proceedings-
20151.pdf  

https://www.judiciary.gov.uk/wp-content/uploads/2016/01/ccsr-interim-report-dec-15-final1.pdf
https://www.judiciary.gov.uk/wp-content/uploads/2016/01/fixedcostslecture-1.pdf
https://www.judiciary.gov.uk/wp-content/uploads/2015/01/review-of-efficiency-in-criminal-proceedings-20151.pdf
https://www.judiciary.gov.uk/wp-content/uploads/2015/01/review-of-efficiency-in-criminal-proceedings-20151.pdf
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conduct keyword searches across the entire case file. There is less reliance on solicitors passing on 

documents to barristers. The impetus on single hearings before trial is requiring parties to be better 

prepared, and guilty pleas occur at an early stage reducing a large number of interim hearings or 

‘mentions’ which arguably waste court time and money. This means that cases are, in theory, disposed 

of more quickly.  

There are, however, drawbacks to the system. A particular sort of secure email address is required 

to engage with the system, in order to comply with the Data Protection Act 1998. There is a reliance 

on Wi-Fi being available, and there have been difficulties with availability in some courts. One of the 

drawbacks of the system is that digital exhibits, such as video footage or audio files (such as records 

of 999 emergency calls) cannot currently be stored on the DCS. Parties have to be ‘invited’ onto the 

system, and sometimes this does not happen at an early enough stage. There have also been difficulties 

where the parties have begun to complete the PTPH form collaboratively in multi-handed cases, but 

the judge has also started to complete the form, leading to duplication of time and effort; albeit that 

this is being overcome by there being a revised online version of the PTPH form. Also, the simplicity 

of being able to send documents via the DCS means that papers are sometimes served in a piecemeal 

fashion, with counsel receiving a multitude of separate e-mails. These are the practical drawbacks. 

On a more fundamental level there has been criticism that the system fails to take into account 

litigants-in-person, who may find engagement with the BCM system difficult. The system also presumes 

that those engaging with it can type and competently use IT. Difficulties have also occurred in making 

full and proper use of prison-to-court video links; those links being incredibly important to ensure that 

a defendant can take part fully in the case brought against them. These issues go more to access to 

justice and the basic right to a fair trial, which is a tenet of the common law and protected by article 

6 of the European Convention on Human Rights.  

BCM does, however, show how technology can be used to streamline courts and speed up the judicial 

process. Technology in this sphere is clearly a helpful tool, but I would query at what potential cost 

to the fundamental principles of justice.  

In the civil sphere, there are already ways of commencing money claims and possession claims online 

in the County Court. Rather than having to attend at a court counter in order to issue a claim, there 

is an online portal through which the claim form is sent to a bulk issuing centre in Salford or 

Northampton. Some civil courts have electronic records of the case file which the judge hearing the 

case and the courtroom staff can access. There is also the use of telephone conferencing facilities for 

case management hearings in some Courts; although this usually requires both parties to be 

represented.  

There are, however, practical difficulties with the current online and electronic systems used. There 

have been cases where two joint claimants have been unable to commence a claim together, and so a 

claim has been commenced in only one of their names. Fee remissions (for those who cannot afford 

to pay the court fee as a result of limited means or otherwise) cannot be sought online. These systems 

and provisions are obviously much more restricted in terms of reach than those that are being utilised 

in the criminal courts.  

The technological systems utilised in the Rolls Building in London have been recognised as particularly 

impressive. The Berezovsky v Abramovich litigation in 2012 showed how online systems which provided 

for a real time transcript of the case, and ‘online’ accessing of the evidence in a digital format, could 

assist in an otherwise paper heavy case. Although I note on this point that the funding for such systems 

came from the parties themselves, rather than being provided for by the Courts.  
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There has recently been a further development in England and Wales: Lord Justice Briggs has been 

tasked to undertake a review of the civil courts structure.13 In the context of that review, a proposal 

is being made to introduce an Online Court. This would be a paperless court. There is, however, a 

concern amongst barristers and other concerned parties, that this drive to make courts ‘paperless’ is 

accompanied by an express wish to make those courts ‘lawyerless’.14 The Online Court as proposed 

is “no mere digitisation of an existing court. It is something entirely new.”.15 

The current proposals being discussed in England and Wales is that the Online Court will deal with all 

cases with a value of less than £25,000. This would encompass the vast majority of cases that are 

currently dealt with either by District Judges in the County Courts on the ‘small claims track’ (a form 

of procedure with limited costs recovery and more flexible procedure) or by Circuit Judges and 

District Judges in the County Courts on the ‘fast track’ (cases which are expected to last less than a 

day). The proposals for the Online Court are still being developed, but include provision for a “tick 

box” system to set out the basis on which a claim is being brought, the increased use of administrative 

staff as Case Officers to actively case manage and encourage dispute resolution between the parties, 

and some form of conciliation or mediation. The intention would also be that telephone hearings 

would be used more than is currently the case. 

These proposals will massively effect the junior end of the profession as the work that is intended to 

fall within the Online Court is currently, for the most part, carried out by the most junior barristers. 

There is a real concern that excluding barristers from the system will mean that work will decrease, 

we will lose the most gifted and talented to other professions, and young barristers will not have the 

opportunity to develop their skills in court so as to prepare them to become QCs and leading 

advocates. 

The problem with the Online Court as proposed, to my mind, is that it is built on two assumptions (i) 

the technological capability of litigants and (ii) the current functionality of the existing technological 

systems and Courts. 

While most lawyers are now computer literate, and are used to dealing with matters remotely or by 

e-mail, there are still large numbers of individuals who are not so confident in the use of computers. I 

have regularly come across litigants-in-person at court, especially the elderly, who cannot engage with 

the internet. One gentleman I had the pleasure to meet did not own a mobile phone, and was still 

dependent on his landline. Also, while there are members of the population who use smart phones to 

send messages to their friends and family, there are less who have a desktop at home which they are 

able to use for carrying out important tasks. As noted above, there are currently practical difficulties 

with BCM for lawyers who have all the technological support that is needed. I query how an online 

system would work when the individuals involved do not have high-speed broadband, do not have 

reliable access to the internet, and do not have a computer with compatible software, a printer, a 

scanner or a webcam. My concern is that vulnerable litigants will be disenfranchised, and with no 

                                                           
13 Civil Courts Structure Review: Interim Report by Lord Justice Briggs December 2015 
https://www.judiciary.gov.uk/wp-content/uploads/2016/01/ccsr-interim-report-dec-15-final1.pdf 
14 Paragraph 5.106 of Lord Justice Briggs’ Interim Report: “In short, it makes it possible for the first time to 
provide a court for the resolution of appropriate civil disputes without recourse to lawyers, or with such minimal 
recourse that their services can be sensibly afforded.”  
Paragraph 6.18: “I would summarise the advantages of the OC as a separate court with separate rules as follows. 
First, this would best achieve the fundamental objective behind the design of the OC, namely to create a court 
for litigants without lawyers, because it would insulate the OC from all the lawyerish and purely adversarial 
aspects of the culture of the civil courts generally, including the County Court. 
15 Paragraph 6.3 of Lord Justice Briggs’ Interim Report. 

https://www.judiciary.gov.uk/wp-content/uploads/2016/01/ccsr-interim-report-dec-15-final1.pdf
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physical court or early appearance before a judge there will be no way for us to know that they have 

been disenfranchised. 

There is also the desire, that many litigants-in-person have, to actually see a judge. The value of a face-

to-face meeting in Court with an individual in an authority position cannot be under-estimated. Many 

litigants-in-person who I have dealt with in Court want to go before the judge or, when trying to 

negotiate simple points, will say “let’s leave it to the judge”. This is not because they simply want to 

have their ‘day in court’ but because they have a lack of confidence and trust in anyone other than the 

judge to tell them what their legal rights and obligations are. 

As noted above, the existing systems, in both the criminal and civil sphere, are functional but have also 

suffered from various issues, particularly in relation to ensuring all parties and participants are properly 

linked to cases. My concern is that the wider the field of cases covered, and therefore the more diverse 

the nature of the parties involved, the greater the stresses will be on the system. The adage ‘don’t run 

before you can walk’ seems particularly apt when addressing a technological advancement which would 

affect the legal rights and access to justice of thousands of individuals. 

There is also a real concern that the proposal for an Online Court fails to take into account the 

importance and value of representation. From the 13th century the English common law developed so 

that individuals would have champions who would act on their behalf. Initially this was a very real act, 

as the champion would fight the other side until one succeeded; oath by battle providing an acceptable 

determination of a dispute. Over time this developed into a barrister representing the litigant. There 

are very real and important reasons why the modern system works; a barrister can be dispassionate 

and fearlessly protect his client’s interest, but also a barrister can advise their client on whether to 

start a claim at all. The value of a trained mind looking at documents and facts, and placing a legal 

framework on those facts so that claims can be discerned should not be undervalued. I personally 

doubt whether a legally trained mind can be replaced with a “tick box” system,16 even in relation to 

the apparently ‘simplest’ of cases. 

The value of representation in court is also immeasurable. It is a common saying that a lawyer who 

represents himself has a fool for a client. This reflects the fact that for anyone being a litigant is a 

stressful and difficult role, and third party assistance means that a case can be better put and better 

tried, as the arguments on behalf of the litigant can be made without emotion clouding judgment or 

passions causing the argument to become mired in anger rather than logic and reason. 

The proposal as currently put by Lord Justice Briggs is stated to “mark a radical departure from the 

traditional courts…by being less adversarial, more investigative, and by making the judge his or her own 

lawyer”.17 This is a complete change to the current approach of the courts in England and Wales, and 

marks a stark departure from the procedural heritage of the common law system. 

These concerns with the Online Court are not simply the plea of a cohort of young barristers 

concerned as to where their future work will come from. Barristers are, in my experience, particularly 

determined and resilient. They will find opportunities for work and will innovate. The concern most 

commonly expressed by all of the junior barristers who I have met has been that such an Online Court 

will have a detrimental effect on access to justice in England and Wales. It will affect vulnerable litigants 

who will be unable to get proper representation and advice to be able to conduct their cases. It will 

create the impression that cases worth less than £25,000 are not considered worthy of the same 

                                                           
16 Paragraph 6.8 of Lord Justice Briggs’ Interim Report 
17 Paragraph 6.15 of Lord Justice Briggs’ Interim Report 
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‘justice’ as those over that limit, even though the sum of £25,000 represents a sum equivalent to the 

median annual wage of an individual in England and Wales. 

The junior Bar is not only concerned with its own existence. It is concerned with the future and the 

importance of the rule of law. It would be tragic if a wish to advance technologically meant that we 

lost the foundations of our legal system and those values that a referral Bar stands for: justice and 

fairness in the application of the law to all litigants regardless of background or means. 

 

Conclusion 

There can be no doubt that technological advances are changing the climate in which the junior referral 

bar is operating. Some of these changes are benefiting our ability to work and are creating new 

opportunities for those willing to take them. I would not wish to deny the possibilities that technology 

can bring. However, some of the changes that we are currently seeing are fundamentally altering our 

role within the legal system.  

I believe that there is a future for the junior referral bar provided the junior Bar holds on to the core 

principles that make it valuable to any jurisdiction; a group of specialist advocates who can provide 

advice and representation to all. So long as the junior referral Bar remains independent and defends 

the interests of litigants, and so long as barristers continue to act as true specialist advocates, in my 

view the referral Bar will continue to serve an important role in any functioning society. 

 

Louisa Nye 

Landmark Chambers, London UK 

11 April 2016 

 


